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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTE TRIBUNAL AT NAIROBI 

COMPLAINT NO 40 OF 2017 

 

BENARD MUIA TOM KIALA……….…………………….…………………..CLAIMANT 

VERSUS 

WIPER DEMOCRATIC MOVEMENT - KENYA……………………1ST RESPONDENT 

HON. WAVINYA NDETI……………………………………………...2ND RESPONDENT 

 

JUDGMENT 

INTRODUCTION 

1. The Claimant is a member of the 1st Respondent a political party registered under 

the Political Parties Act, 2011 (the party) while the 2nd Respondent is an aspirant 

for the position of Governor of Machakos County and the presumed nominee of 

the 1st Respondent.  

2. By an Amended Statement of Claim dated 2nd May, 2017 the Claimant challenged 

the nomination process as well as the decision to nominate the 2nd Respondent as 

the party’s flag bearer for the position of Governor. Parties filed their responses 

and directions were given for hearing on the basis of the documents on record. 

At the hearing, Mr. Omwanza appeared for the Claimant while Mr. Simiyu and 

Mr. Otieno appeared for the 1st and 2nd Respondents respectively. 

CLAIMANT’S CASE 

3. The first limb of attack by Mr. Omwanza for the Claimant was that the 2nd 

Respondent was not qualified to participate in the primaries since Rule 

17(3)(1)(iv) of the party’s Election and Nomination Rules require one to have 

been an active party member for at least three months prior to seeking 

nomination. The 2nd Respondent had been registered as a member of the party 

barely three weeks to the nominations held on 30th April, 2017. No meeting of the 
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party’s National Executive Committee was ever held to exempt her from the 

above requirement. 

4. Secondly, counsel submitted that according a search conducted with the 

Registrar of Political Parties on 24th April, 2017 revealed a coalition agreement 

between the party and Chama Cha Uzalendo (CCU) which inter alia provided 

that the 2nd Respondent would be nominated as Governor while one Peter 

Mathuki would be nominated as Deputy Governor. This coalition agreement, 

according to the Claimant, demonstrated that there had been no intention ever to 

conduct any nominations for Governor in violation of Article 38 and 91 of the 

Constitution of Kenya, 2010.  

5. Lastly, while the Tribunal had on 28th April, 2017 issued an order barring the 

conduct of the nominations for the position of Governor of Machakos County 

pending the hearing and determination of the complaint, the 2nd Respondent 

defied that order and proceeded anyway to conduct a sham nomination exercise.   

6. As to the attempts to exhaust internal dispute resolution mechanisms, the 

Claimant submitted that he had not only written the letter dated 25th April, 2017, 

but had also submitted a Memorandum of Appeal a copy of which was supplied 

to the Tribunal. It was the Claimant’s submission that the memorandum was 

served on a named employee of the 1st Respondent but refused to stamp the 

return copy or accept the appeal fees of Kshs 10,000/=. 

7. Consequently, we were asked to order that the nomination exercise conducted 

on 30th April, 2017 was null and void. We were also asked to find that the 2nd 

Respondent was not qualified under Rule 17(3)(1)(iv) of the party’s nomination 

rules to vie for Governor on the party’s ticket. 

FIRST RESPONDENT’S CASE 
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8. Upon being served with the complaint the 1st Respondents took out a Notice of 

Preliminary Objection dated and filed on 3rd May, 2017 objecting to the 

jurisdiction of the Tribunal hearing this complaint on the ground that the 

complaint had been filed in breach of Section 40(1)(a)(b)(c)(e) and (2) of the 

Political Parties Act, 2011 as read with Rule 22 of the 1st Respondent’s Election 

and Nomination Rules. 

9. With the concurrence of parties, we directed that the preliminary objection be 

heard together with the suit on merits to facilitate the expeditious disposal of the 

dispute. 

10. In support of the preliminary objection Mr. Simiyu submitted that the Claimant 

had not complied with section 40(2) of the Act because even though there had 

been an attempt to place the dispute before a party organ that organ was the 

National Elections Board and not the National Appeals Tribunal. He relied on 

our own decision in the case of Francis Mutuku v Wiper Democratic Movement 

Kenya [2015] eKLR at paragraph 28 for the proposition that the law requires that 

parties had to first exhaust internal dispute resolution mechanisms.  

11. Mr. Simiyu urged us to find that the entire claim was improperly before us as we 

lacked jurisdiction to entertain the dispute. As to the requirement of Rule 

17(3)(1)(iv) on active participation in party affairs three months prior to a request 

for nomination, Mr. Simiyu urged us to find that the Coalition Agreement having 

been approved by the party’s National Executive Committee constituted a 

waiver of that requirement. He sought additional time to produce the relevant 

minutes of the NEC that adopted the Coalition Agreement. 

12. As to the reason for the open contempt of the Tribunal’s order of Mr. Simiyu 

submitted that the order was served late on a secretary on 29th April, 2017 at 

10:30pm. He submitted that and the secretary brought it to the attention of the 
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Executive Officer the following day at about 11:30am when party members were 

already queuing to vote. Mr. Simiyu attempted to push the blame for the 

contempt to the Claimant and submitted the Claimant should have extracted the 

order in good time and served the Chairperson to the National Elections Board in 

good time. He reiterated that the party despite its conduct respects the rule of 

law and respects court orders. 

 

 

SECOND RESPONDENT’S CASE   

13. Mr. Otieno in his submissions for the 2nd Respondent emphasized that his client 

received a letter dated 25th April, 2017 only for the nominations scheduled for 30th 

April, 2017 to be stopped by the Tribunal’s order. Counsel concurred with Mr. 

Simiyu on the appropriate internal dispute resolution mechanism. Additionally 

he submitted that section 10 of the Act permits political parties to enter into 

coalition agreements. Accordingly, the coalition agreement in this case provided 

the means by which gubernatorial nominations would be conducted and that the 

coalition agreement, fully considered, constituted an exceptional circumstance 

under Rule 22 of the Election and Nomination Rules. He therefore submitted that 

the Coalition Agreement had to be upheld as the party’s Constitution, which 

again was not produced before us, allowed either direct nominations or a 

competitive process.  

14. As to the purported justification for contempt of the Tribunal’s orders, Mr. 

Otieno claimed that the order had been served late in the night on a secretary of 

the party when the voting materials had already left the party headquarters. He 

submitted that though the Returning Officer became aware of the order at about 
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midday on 30th April, 2017, the party nevertheless allowed the polling to 

proceed.    

ISSUES FOR DETERMINATION 

15. From the rival submissions the following are the issues for determination: 

a) Does this Tribunal have the jurisdiction to determine this claim? 

b) Was the 2nd Respondent a bona fide member of the 1st Respondent at the time 

of the impugned nominations? 

c) Was the 2nd Respondent validly nominated on 30th April, 2017 as a 

gubernatorial candidate in view of the order barring those nominations 

pending the determination of this complaint; and 

d) What are the appropriate reliefs in this complaint? 

 

 

 

 

        DETERMINATION OF ISSUES 

a) Does this Tribunal have the jurisdiction to determine this claim? 

16. The first issue for determination is whether this Tribunal has jurisdiction to hear 

and determine this complaint. The Respondents claimed that the Claimant had 

not exhausted the party’s internal dispute resolution mechanisms before 

approaching the Tribunal so that the dispute was not yet ripe or justiciable under 

section 40(2) of the Political Parties Act. Mr. Simiyu’s other contention was that 

the attempt to have the dispute resolved internally had been made to the wrong 

organ of the party being the National Elections Board as opposed to the National 

Appeals Tribunal.  

17. In the case of Ibrahim Abdi Ali v Mohamed Abdi Farah & Another, PPDT 

Complaint No. 29 of 2015 we held that: 

We are aware of the fact that Section 40(2) of the Political 

Parties Act 2011 demands that the Tribunal cannot be 

moved “unless the dispute has been heard and determined by 
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the internal political party dispute resolution mechanisms”. 

However, this does not mean that an individual must 

always wait for a hearing and a final determination from 

his party’s internal dispute resolution mechanism before he 

can come to the Tribunal. Where a party can show that he 

made honest attempts at resolving the dispute within the 

party but the party’s process was not satisfactory for such 

reasons as delay, the individual cannot be faulted for 

moving to the Tribunal even where his party has not 

concluded a hearing and a determination of his matter. The 

Tribunal must be free to consider each case on its merits and 

to determine when to allow a case from a complainant who, 

for some reason, has not come with a final determination 

from his party’s internal dispute resolution structures to 

ensure that such complainants are not disadvantaged in any 

way. 

18. In accordance with our above decision, we hold that the letter dated 25th April, 

2017 was in the circumstances of this case a sufficient notification to the party of 

the Claimant’s grievance concerning the failure to communicate the date of the 

nominations. In view of the statutory timelines, we find that the Claimant was 

justified to move to this Tribunal on the 27th of April, 2017 after the notice he had 

given to the party had elapsed before the receipt of any response from the party. 

We are also satisfied that the Claimant unsuccessfully tried to serve his 

Memorandum of Complaint on the party.  

19. Political parties are bound by the national values and principles of governance 

under Article 10 as well as by Article 91 to abide by the democratic principles of 
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good governance. Accordingly, once the Claimant notified the party of his 

grievance, the party was under an obligation to expeditiously process that 

dispute including by giving its acknowledgment of the dispute or any other 

feedback to the Claimant. 

20. As to whether the dispute was submitted to the right forum we note that there is 

an ambiguity in the party’s nomination Rules. While Rule 6.2.3 provides that the 

National Appeals Tribunal shall determine all appeals from elections of national 

officials and nominations in respect of presidential elections, governors, senators, 

members of the national assembly, county woman representatives and 

nominations in respect of County Ward Representatives, Rule 22 to which were 

extensively referred only outlines the procedure for resolution of disputes 

concerning civic and parliamentary candidates and is completely silent about 

gubernatorial or even presidential nominees. Further, Rule 22.3 as evidence of 

the oversight in drafting of the party’s Election and Nomination Rules provides 

that such disputes would be resolved within “ten days (10) hours or receiving 

the same” and neither Mr. Simiyu nor Mr. Otieno could tell us precisely how 

soon or how long the Claimant was expected to wait for the resolution of his 

dispute.  

21. The rules of statutory construction provide that such an ambiguity in the party’s 

be held against the party that was the maker thereof and we accordingly hold 

that the Claimant did all he reasonably could to have the dispute resolved 

internally before he approached the Tribunal. This Tribunal therefore has 

jurisdiction to hear and determine the complaint.   

b) Was the 2nd Respondent a bona fide member of the 1st Respondent at the 

time of the impugned nominations?   
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22. We are persuaded by the 2nd Respondent’s submission that once a Coalition 

Agreement is registered with the Registrar of Political Parties (RPP) the parties 

are bound by the terms of that coalition agreement and that political parties are 

free to bargain and enter into coalitions subject only to the Constitution, the Act 

and that party’s Constitution. This Tribunal recognizes coalitions as an essential 

driver of political togetherness and a means of bringing together different 

political parties and harmonizing competing entities, ideologies, diversities and 

other interests. We are prepared to find, in the absence of contrary evidence, that 

the 2nd Respondent became a member of the 1st Respondent as a result of the 

Coalition Agreement in consideration of which she left her position at Chama 

cha Uzalendo and became a bona fide member of the 2nd Respondent. This in our 

minds is an exceptional circumstance which was not contemplated under Rule 

17(3)(1)(iv) of the 1st Respondent’s Election and Nomination Rules.  

23. The coalition agreement dated 24th April, 2017 was duly registered with the 

Registrar of Political Parties (RPP). Once a coalition agreement has been 

registered a party to the agreement is entitled to presume that what appears to be 

in order is, in fact, in order and she is not bound to inquire into the internal 

affairs of its partner in accordance with the rule in Royal British Bank v 

Turquand [1856] 119 ER 886. To hold otherwise would be to allow political 

parties to escape their obligations under coalition agreements by invoking 

internal deficiencies once the coalition goal has been achieved to the prejudice of 

coalition partners thus defeating the purpose of coalition agreements. 

24. Be that as it may, there must be a sense of partnership and collective ownership 

of the coalition agreement, which means that each of the coalescing political 

parties as well as its members should be respected for the unique attributes they 

bring to the coalition and ought to have a say in how decisions are made and 
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benefits distributed. As a result, this Tribunal will not shy away from interfering 

with or declining to enforce a coalition agreement which is unconscionable, 

unfair or oppressive to one of the parties.  

25. Accordingly we find that in so far as the coalition agreement between Wiper 

Democratic Movement and Chama Cha Uzalendo provided that the 2nd 

Respondent would be the sole candidate for Governor and in so far as this 

decision was not promptly communicated to the party members including the 

Claimant herein to enable them arrange their affairs accordingly, the same was to 

that extent only unconscionable and we hereby set it aside.  

c) Was the 2nd Respondent validly nominated on 30th April, 2014 as a 

gubernatorial candidate in view of the order barring those nominations? 

26. This Tribunal on 28th April, 2017 on the application of the Claimant issued an 

order in terms of prayer 2 of the following unequivocal terms: 

“That the 1st Respondent, her assigns, agents and or 

representatives be and are hereby restrained from 

undertaking the 1st Respondent’s party primaries 

(nominations) for the position of Machakos County 

Government Governor’s seat on 30th April, 2017 pending 

hearing and determination of this application” 

27. We note that both Mr. Simiyu and Mr. Otieno concede that this order was served 

at the party headquarters at 10:30pm on 29th April, 2017. Counsel further 

conceded that the order was subsequently brought to the attention of the party’s 

Returning Officer at about 11:30am on 30th April, 2017. Nonetheless, in order to 

avert chaos, the 1st Respondent proceeded to carry on the nomination, tally the 

votes and declare the 2nd Respondent as duly nominated, as if the order had 

never been issued.  
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28. We wish to reiterate that the people of Kenya have delegated their sovereign 

authority under Article 3(c) of the Constitution to this Tribunal and that it would 

be a misuse of that sovereign authority for this Tribunal to spend scant public 

resources presiding over political party disputes only to issue orders in vain. 

Once a dispute has been submitted to this Tribunal, political parties and their 

members should have the confidence that this Tribunal shall decide that dispute 

impartially, independently and according to the law. Political parties and their 

members would not bring their disputes before this Tribunal if they learnt that 

parties are free to either obey or disobey Tribunal orders at will. We hold that 

disobedience of the orders of this Tribunal was a contempt of court on the part of 

the 1st Respondent. At the very least, the 1st Respondent should have halted the 

polling or not proceeded to tally the votes and announce the 2nd Respondent as 

the winning candidate. 

29. We hold that it is the plain and unqualified obligation of every person against, or 

in respect of whom an order is made by this Tribunal to obey it unless and until 

it is discharged. We also cite the decision of the High Court in Kenya Union of 

Savings Credit Cooperatives (KUSCO) v Nairobi City Council [2015] eKLR as 

authority for our holding that the orders of this Tribunal are not made in vain 

and are meant for compliance. As a result, if for any reason any party has any 

difficulty in complying with the orders of this Tribunal, the honourable thing to 

do is to come back to the Tribunal and explain the difficulties faced in complying 

with that order.  

30. We have said enough to lead us to the conclusion that the 1st Respondent’s 

purported nomination exercise for the position of Governor of Machakos County 

on 30th April, 2017 having been undertaken or continued in defiance of the order 
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of this Tribunal prohibiting that nomination is null and void and of no effect in 

law.  

31. Having so held, we note that no application has been made by the Claimant to 

punish either Respondent for contempt. Acccordingly, we shall not say anything 

at this juncture that might jeopardize any subsequent proceedings herein.  

32. That said, the Tribunal remains at a loss as to why the nominations by way of 

universal sufferage became necessary for the 1st Respondent when in fact there 

was in existence a coalition agreement between the 1st and 2nd Respondents in 

which the latter had been directly nominated as the 1st Respondent’s 

gubernatorial candidate for Machakos County. Was the 1st Respondent 

attempting to delude the members in order to endorse a boardroom nomination 

which had already been agreed? Is such a nomination a genuine democratic 

process in the true sense of the word? Of course it cannot pass the test. 

33. Accordingly, in order that this Tribunal does not sanctify a process which 

undermines the Constitution of Kenya and the values enshrined therein, the 

Tribunal orders as follows:  

(a) A declaration be and is hereby issued that the Tribunal does have the 

jurisdiction to hear and determine the above complaint in accordance with 

the provisions of section 40 of the Political Parties Act, 2011. 

(b) A declaration be and is hereby issued that the 2nd Respondent was a bona 

fide member of the 1st Respondent as at 30th April, 2017 when the impugned 

gubernatorial nominations were held by the 1st Respondent in Machakos 

County. 

(c) A declaration be and is hereby issued to the effect that the nomination 

exercise for the position of Governor of Machakos County conducted on 

30th April, 2017 having been undertaken or continued in disobedience of 
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the orders of this Tribunal issued on 28th April, 2017 is null and void and of 

no effect in law.  

(d) A declaration be and is hereby issued to the effect that clause 3.2.4 of the 

coalition agreement dated 24th April, 2017 which provided that the 2nd 

Respondent would be the sole candidate for Governor is null and void and 

of no effect in law. 

(e) The 1st Respondent be and is hereby directed to repeat the nomination 

exercise for the position of Governor of Machakos County within the next 

48 hours of this judgment.  

(f) The 1st Respondent shall bear the Claimant’s costs of this complaint.   

 

DATED AT NAIROBI this  5TH              day of  MAY 2017 

 

Kyalo Mbobu (Chairperson) ___________________________ 

 

James Atema (Member) ________________________________    

 

Hassan Abdi (Member)  ________________________________ 

 

 

 

 


